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Employment Law Update

Morgantown, West Virginia – Wednesday, July 23, 2008

I.     Employment Law Developments
   
8:30-9:30         Drew M. Capuder

A.
Equal employment developments with regard to employment practices: hiring and firing

B.
The increasing importance of written policies, employee handbooks, and documentation


C.
Minimizing employer risk in terminations

D.
Layoff considerations: Older Workers Benefit Protection Act; job transfers: seniority and pay issues                    

       E.    The lurking threat of employee retaliation claims and how to avoid it


              1.  Elements of prima facie case of retaliation 

              2.  Protected activity          

              3.  Proximity in time
             

              4.  Tips to avoid retaliation claims






II.
Sexual, Racial, and Other Harassment in the Workplace                        
9:30-10:30    Drew M. Capuder
       A.   Recent court cases and their implications such as Burlington Northern vs. White
B.
What constitutes severe and pervasive conduct: is it harassment or just obnoxious behavior

C.
Ethnic, religious, political violence in the workplace

D.
Definition of a supervisor

       E.    What constitutes acceptable policies and training       

       F.    Vulnerability to charges from harassed and harassers 



Break 10:30-10:40
       G.
Strategies for avoiding litigation


III.   Stay out of Jail: Immigration Compliance Issues for Employers

10:40-11:30
Ashley P. Hardesty            

       A.     I-9 compliance issues / SSN mismatch / pilot program verification



& Charles T. Berry
B. Undocumented or improperly documented employees
C.    ICE raids 












IV. Wage & Hour and the FLSA

11:30-12:30     Ashley P. Hardesty tc "III.  Responding to the New FLSA Regulations
11\:00-12\:00
Art Grant"
       A.
Regulatory update 








& Charles T. Berry
       B.
Pay for time not worked: vacation rules, time off-the-clock, travel time, on-call time

       C.
Payroll issues: overtime, compensatory time off, wage offsets, bonus rules

       D.
Other issues: exempt status, loss of salaried status, flexible workweeks

       E.    Military leave rules 

                                                                                                                                                    












Lunch 12:30 – 1:30

V.  Privacy in the Workplace and Conducting an Internal Investigation   
1:30-2:30     
Ashley P. Hardesty
       A.   Privacy in the workplace 








& Charles T. Berry tc "A.
Privacy in the Workplace "
       1.  The developing law and practical applications

       2.  Screening job applicants: reference checks, credit checks, drug testing, etc.

       3.  Evaluating performance and investigating misconduct: surveillance of phone calls and e-mail,   

            searches of the 
workplace, and polygraph tests, etc.

       4.  Privacy issues in formal complaint procedures and litigation


       B.   How to lawfully conduct an internal investigation
tc "B.  How to Lawfully Conduct an Internal Investigation
"
       1.  Employer obligations re: privacy, confidentiality, and privilege

       2.  Electronic surveillance and e-mail files

       3.  The effect of the Fair Credit Reporting Act





Break 2:30-2:40


VI.  Protecting At-Will Employment
2:40-3:30    
Ashley P. Hardesty
       A.   Employment at-will, in theory, and in practice     





& Charles T. Berry
       B.    “Covenant of good faith and fair dealing” doctrine 

       C.    Eliminate any implied contractual relationships

              1.  Review all company literature

              2.  Train recruiters and trainers on "what not to say"

              3.  Consider getting an at-will employment statement

       D.   Get in compliance with anti-discrimination laws   

       E.    Create and maintain proper documents in employee files 





       F.    Avoid wrongful discharge claims


VII. Developments in FMLA Compliance
and the Overlap of ADA, FMLA, tc "VI.  Developments In FMLA Compliance and The Overlap of ADA, FMLA " \l 2and WC      3:30-4:30     
Ashley P. Hardesty
         When Dealing with Absences of Ill, Injured, and Disabled Employees
& Charles T. Berry
       A.
Notice and medical certification

       B.
Serious health condition - defined 

       C.
Return to work issues: equivalent position, discipline, and termination

       D.
Pre-emption issues

       E.    Recent developments in reasonable accommodation (ADA) 
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