
IN THE CIRCUIT COURT OF MONONGALIA COUNTY,
WEST VIRGINIA

WEST VIRGINIA UNIVERSITY
BOARD OF GOVERNORS for and on
behalf of WEST VIRGINIA UNIVERSITY,

Plaintiff,

v.

RICHARD RODRIGUEZ,

Defendant.

Civil Action No.: _

COMPLAINT FOR DECLARATORY JUDGMENT AND OTHER RELIEF

COMES NOW the plaintiff, West Virginia University Board of Governors for and on

behalf of West Virginia University, by counsel, pursuant to Rule 57 of the West Virginia Rules

of Civil Procedure and W.Va. Code § 55-13-1 et seq. and for its complaint against the defendant,

Richard Rodriguez ["Rodriguez"], alleges as follows:

PARTIES

1. The West Virginia University Board of Governors, created by the legislature of

West Virginia pursuant to W.Va. Code § 18B-2A-l et seq., is the governing body with the

mission of general supervision and control over the academic and business affairs of West

Virginia University. The West Virginia University Board of Governors [hereinafter, the

"University"] is a resident of the State of West Virginia.

2. Rodriguez is a resident of the State of West Virginia and a resident of the State of

West Virginia at all times relevant to this action. Rodriguez served as Head Coach of the West

Virginia University football team up to December 19,2007.
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JURISDICTION

3. this complaint is properly before this Court as both parties are residents of the
----------- ------- - - --- -- --------------------- -------- ------------------ ------ - - - --------------------------- --- ---- -------------------._-------------- ----------

State of West Virginia and the contract at issue was made and entered into in Monongalia

County, West Virginia, for performance in whole or in part in Monongalia County, West

Virginia.

NATURE OF ACTION

4. Pursuant to W.Va. Code § 55-13-1 et seq. and Rule 57 of the West Virginia Rules

of Civil Procedure, the University seeks a declaratory judgment regarding the obligations of

Rodriguez pursuant to the terms and conditions of the "Employment Agreement", including

"First Amendment to the Employment Agreement for Richard Rodriguez" [the "First

Amendment"] and "Second Amendment to the Employment Agreement for Richard Rodriguez"

[the "Second Amendment"] [collectively referred to herein, at times, as the "Agreement"],

entered into between the parties hereto. The "Employment Agreement" is attached as Exhibit

"A." The First Amendment is attached as Exhibit "B." The Second Amendment is attached as

Exhibit "e."

5. Specifically, the University seeks a declaratory judgment that Rodriguez is

required to pay the University Four Million Dollars ($4,000,000.00) as a result of his voluntary

termination of the Agreement by virtue of his resignation from the position of Head Coach of the

West Virginia University football team prior to the expiration of the Agreement and prior to

August 31,2008.

6. The University seeks a declaratory judgment that the University did not materially

and substantially breach the Agreement.
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7. The University seeks a declaratory judgment that Rodriguez never provided

written notice to the University of any material and substantial breach as required by Article

V(D)(1) of the Agreement and amended by the Second Amendment.

JUSTICIABLE CONTROVERSY

8. This matter is appropriate for declaratory judgment as a justiciable controversy

exists between the parties as the University is informed and believes that Rodriguez does not

intend to abide by the terms of the Agreement.

CHOICE OF LAW

9. West Virginia law governs the validity and intetpretation of the Agreement

pursuant to the terms of the Agreement itself. Employment Agreement at ~ XII, Ex. A.

SUBSTANTIVE ALLEGATIONS

10. On or about December 21, 2002, Rodriguez entered into the Employment

Agreement with the University to serve as Head Coach of the West Virginia University football

team for a term of seven (7) years beginning on January 1,2003 and terminating on January 15,

2010. Employment Agreement at ~ II, Ex. A.

11. On or about June 24, 2006, Rodriguez entered into the First Amendment with the

University amending the Agreement. The First Amendment, among other things, increased

Rodriguez's compensation and provided for the payment by Rodriguez of liquidated damages to

the University in the event Rodriguez terminated the Agreement prior to January 15,2013.

12. On or about August 24, 2007, Rodriguez entered into the Second Amendment

with the University further amending the Agreement. The Second Amendment was effective

retroactively on December 8, 2006. The Second Amendment again increased Rodriguez's

compensation.
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13. The Second Amendment amended the Agreement, in part, by extending the term

of the Agreement to January 15, 2014 and increasing the amount of liquidated damages

Rodriguez must pay to the University in the event he terminated his employment under the

Agreement. Second Amendment at ~~ 1,6 (p. 4), Ex. C.

14. The Second Amendment deleted Article V(D) of the Agreement, as amended by

the First Amendment, and replaced it, in relevant part, with the following:

(D) Termination by Coach.

(1) In the event that Coach terminates his employment
under this Agreement because of material and
substantial breach of the Agreement by University,
if Coach has given written notice to the University
within ninety (90) days of such breach and the
breach has gone uncured for thirty (30) days after
the University's receipt of such written notice,
University will'pay Coach:

***

(2) Except as provided in Article V(B), if Coach
terminates his employment under this Agreement
for any reason other than as set forth under Article
V(D)(1):

***

(b) Unless Coach terminates his employment
under this Agreement due to a permanent
retirement from the University and all other
employment with any coaching
responsibility with an institution of higher
education, in addition to all other forfeitures
and penalties provided herein, Coach will
pay University the sum of ... (b) Four
Million Dollars ($4,000,000.00), payable, as
further described below, within two years of
termination if termination occurs after
August 31, 2007 and on or before August
31, 2008[.] ... This sum shall be deemed to
be liquidated damages and extinguish all
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rights of University to any further payment
from Coach. All sums required to be paid
by Coach to the University under this
Section within two years shall be payable
according to the following schedule: one­
third due (30) days after termination; one­
third due on the one year anniversary of
termination; and one-third due on the second
anniversary of termination.

Second Amendment at ~ 6(D)(2)(b), Ex. C.

15. The Second Amendment further added new Articles XVI and XVII to the

Agreement, which provide as follows:

XVI. ASSISTANT COACHES' SALARY POOL

The University shall make a one-time supplemental payment of
One Hundred Thousand Dollars ($100,000) to the assistant
coaches' salary pool by or before July 1,2007. In addition, from
July 21,2006 through to the end of the term of this Agreement, the
University shall make an annual Fifty Thousand Dollars ($50,000)
payment to the assistant coaches' salary pool.

* * *

XVII. PUSKAR CENTER RENOVAnONS

The Department of Intercollegiate Athletics hereby commits to the
construction of and renovations to certain facilities as follows: (1)
Solicitation of private financial contributions for the academic
center in the amount of Two Million Two Hundred Thousand
Dollars ($2,200,000) by December 2006 with construction to
commence by the first quarter of 2007; and (2) Solicitation of
private financial contributions for the locker room in the amount of
Four Million Dollars ($4,000,000) by December 2007 with
construction to commence by the first quarter of 2008.

Second Amendment at ~~ 10-11, Ex. C.

16. As provided in the Agreement, the Agreement was the result of arms length

negotiation between Rodriguez and the University and their respective legal counsel and tax

advisors. Second Amendment at ~ 8, Ex. C. Rodriguez and the University were represented by
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counsel and advisors oftheir own choosing and had the full benefit of such counsel through the

negotiation Of the terms of the Agreement and the drafting and execution of the Agreement. Id.

Rodriguez and the University entered into the Agreement freely and voluntarily and with the full

intent to be bound thereby. Id.

17. Also as provided in the Agreement, Rodriguez and the University mutually

understood that the Agreement contained all of the terms and conditions to which the parties had

agreed and that no other understandings or representations, either oral or written, regarding the

subject matter of the Agreement existed or bound the parties. Employment Agreement at ~ X,

Ex. A. Rodriguez and the University further agreed that any modification, amendment, or

addendum to the Agreement was effective only if made in writing and signed by both parties. Id.

18. Rodriguez never provided written notice to the University, as required by Article

V(D)(I) of the Agreement and amended by the Second Amendment, of any material and

substantial breach ofthe Agreement by the University.

19. The University fulfilled all material and substantial terms of the Agreement as

required as of the date of Rodriguez's termination of the Agreement, including, but not limited

to, the supplemental payment to the assistant coaches' salary pool and certain Puskar Center

renovations.

20. Upon information and belief, on or before December 14, 2007 and prior to

Rodriguez's termination of the Agreement, Rodriguez engaged in discussions with the

University of Michigan regarding employment as the Head Coach of the University of Michigan

football team. Said discussions occurred without the prior knowledge or consent of the

University.
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21. Upon infonnation and belief, on or before December 16, 2007 and prior to his

resignation, Rodriguez and/or persons on his behalf communicated with student athlete recruits

for the 2008 football season regarding his employment as the Head Coach of the University of

Michigan football team. Said discussions occurred without the prior knowledge or consent of

the University.

22. Rodriguez voluntarily resigned from the position as the Head Coach of the West

Virginia football team effective December 19,2007. See Correspondence from Rodriguez to Ed

Pastilong (Dec. 18, 2007), attached as Exhibit "D." Accordingly, Rodriguez resigned prior to

August 31,2008.

23. By virtue of Rodriguez's voluntary termination of the Agreement and anticipated

employment as the Head Coach of the University of Michigan football team, Rodriguez's

resignation was not the result of Rodriguez's death, disability, or permanent retirement.

Termination of the Agreement due to death, disability, or permanent retirement do not require

the payment of liquidated damages to the University.

24. Upon information and belief, Rodriguez accepted the position of Head Coach of

the University of Michigan football team prior to resigning as Head Coach of the West Virginia

University football team.

Based on the foregoing, the University seeks the following declaratory judgment:

(a) The Agreement, including the First Amendment and the Second Amendment, is a

valid and enforceable contract.

(b) Rodriguez is required to pay the University liquidated damages in the amount of

Four Million Dollars ($4,000,000.00) arising out of his termination of his

employment under the Agreement, specifically the Second Amendment.
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(c) Rodriguez is required to pay the University pre-judgment interest on all sums not

paid to the University by the time required by the Agreement, specifically the

Second Amendment.

(d) The University has not materially or substantially breached the Agreement.

WHEREFORE, the plaintiff, West Virginia University Board of Governors for and on

behalf of West Virginia University, seeks the above declaratory judgment and, as a result

thereof, payment of Four Million Dollars ($4,000,000.00) from the defendant, Richard

Rodriguez. The University further seeks reimbursement for any fees and/or costs sustained as a

result of this declaratory judgment and any other relief that the Court deems just and proper.

The plaintiff, West Virginia University Board of Governors for and on behalf of West

Virginia University, demands a trial by jury for all issues so triable.

WEST VIRGINIA UNIVERSITY
BOARD OF GOVERNORS for and on
behalf of WEST VIRGINIA
UNIVERSITY,

By Counsel,

Thomas V. laherty (WV Bar
Jeffrey M. Wakefield (WV B No. 3894)
Jac1yn A. Bryk (WV Bar N , 9969)
Flaherty, Sensabaugh & onasso, PLLC
Post Office Box 3843
Charleston, West Virginia 25338-3843
Telephone: (304) 345-0200
Facsimile: (304) 345-0260
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EMPLOYMENT AGREEMENT.

TIDS EMPLOYMENT AGREEMENT (the tCAgreement") is made thisol.Lth day of

December, 2002, by and between West Vuginia University Board of Governors for and on

behalf of West Virginia University (hereinafter "UniversitY') and ~~~~

(hereinafter "Coach").

WHEREAS, University requires the services ofa head coach for its football team; and

WHEREAS, Coach is willing to serve as University's head football coach under the
. .

following tenns and· conditions;

N:OW, THEUEFORE, WITNESSETH, that for and in consideration of the mutual '

covenants and conditions. herein contained, and other good and valuable consjderation~ the

receipt and sufficiency of all of which hereby is acknowledged by the parties hereto, University ,

and Coach agree as follows:

I. EMPLOn,.mll'rr

Subject to the terms and conditions contained herein, University hereby employs Coach

as University's Head Football Coach and Coach hereby agrees to and does accept the terms and

conditions for said employment outlined herein.

II. TERM

The term of this Agreement shall be for a term of seven (7) years beginning on the 1st day

ofJanuary, 2003. and terminating at 11 :59 p.m. on the ISth day.ofJanuary, 2010 ("the

1 EXHIBIT
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Termination Date"). The one~yearperiod beginning January 16 each year shall be deemed to be

an "Agreement Year" as that tenn is used in this Agreement.

m. COMPENSATION AND BENEFITS

A Base Salaa. In consideration ofservices and satisfactory performance ofthe

terms and conditions ofthis Agreement by Coach. University agrees to pay Coach an annual

base salary ofOne Hundred Fifty Thousand Dollars ($150,000.00) per Agreement Year~ payable

in semi-monthly installments. Payment ofall salary shall be in accordance ",ith the payroll

policies ofUniversity and subject to such deductions as may be required by applicable state and

federal laws and regulations, and such employee benefit plans in which Coach elects to

participate. Under.no circumstances, however, shall the base salary ever be decreased during the

tenn ofthis Agreement.

B,· ~:' Employee Benefits:' Coach will be eligible to participate in all employee benefit , .

programs.available to other UniversitY administrative employees. Such benefilc:; shall be ','

governed by University policies and the laws of the State ofWest Virginia and wilrinclude,

among others. health insurance, retirement, vacation. sick leave and all other standard benefits.

c. Other Benefits, Cowpensation and Incentives

1. Courtesy Automobiles: COach shall receive two (2) courtesy automobiles

via the Wheels Club program.

2. Tickets: During each Agreement Year, Coach shall be provided twenty

(20) tickets for each home football game, four (4) tickets for each home men's

basketball game. and, if applicabIe, ten (10) tickets for each post-season bowl

game in which University's football team participates, to be distributed by Coach

as allowed by law and by the rules and regulations of the Big East Conference and
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the NCAA.

) )

,.-

3. Camps; Coach shall operate at least one football youth camp and/or clinic

on campus as part ofth'e Department ofIntercollegiate Athletics' operations and

shall be. entitled to the net profits therefrom after the payment ofexpenses

associated with the camp, including room and board, personnel, standard

University overhead charges and other costs associated with the camp(s) aJ}d1or

clinic(s). The dates for each camp(s) and/or clinic(s) must be mutually agreed

upon by Coach and University in order to avoid conflicts with other events and to

ensure adequate facilities and residence hall occupancy space. Coach and all

other WVU employees will be required to use vacation time while working .

camps. Solely in connection with such camps, Coach shaH have permission to use

the terms "West'Virginia·University", "West Virginia Football", «Mountaineer

Football" an~ associated logos, trademarks and designs (collectively, "WVli

logos"), upon the prior approval of University, such approval not to be

unreasonably withheld; provided, however, that said permission shall not include

permission to sell, manufacture or distribute, or contract for the sate, manufacture,

or distribution ofWVU logo merchandise, or otherwise to sublicense WVU logos,

without the prior written pennission ofthe University Director of Intercollegiate

Athletics and the University Manager of the Trademark Licensing Programs,

which pennission shall be granted or denied in their sole discretion.

4. Supplemental Compensation: University will guarantee Coach the sum

of Five Hundred and Fifty 'Thousand Dollars ($550,000.00) for the first

Agreement Year, increasing in each subsequent Agreement Year by Fifty

3
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Thousand Dollars ($50,000.00) per year, as supplemental compensation during

the term ofthis Agreement for promotional activities, payable in semi-monthly

installments. Under no circumstances shall the amount of the supplemental

compensation be decreased during the term ofthis Agreement Such promotional

activities shall include:

a. A minimum of fourteen (14) appearances per Agreement Year at

events sponsored by the Mountaineer Athletic Club or WVU affiliated

organizations and sponsors;

b. Appearances and participation in radio, television and lntemet

programs-produced by the University's Mountaineer Sports Network or its

affiliated·organizations. Such appearances and participation shall include,

·:but not be liniited to, :weekly radio talk shows, pregame/postgame radio

shows, weekly television shows, regular Internet audio programs and

occasional Internet columns. University retains exclusive rights to

Coach's services in these areas.

c. Participation in endorsement opportunities arranged for by

University. Such opportunities include, but are not limited to) athletic

footwear, apparel, sideline gear, equipment, unifonns and

media/promotional roles for businesses or organizations. University will

exclusively negotiate and structure all endorsement opportunities. In

addition to the athletic footwear) apparel and equipment deals, five (5)

other endorsement/promotional opportunities are anticipated at any given

time. University will obtain approval from Coach prior to committing

4



.' .

)

Coach to any such endorsement or promotional agreement involving

Coach or the use ofCoach's image, which approval will not be

unreasonably withheld. University retains exclusive rights to Coach's

services in these areas. Coach is, and will rem~ the sole and exclusive

owner ofhis name and likeness and all proprietary and potentially

proprietary rights therein. Coach hereby grants University permission to

use his name and likeness during the term ofthis Agreement, which

pennission will terminate or expire when Coach's employment with

University ends, except for historical and archival uses in records and

publications related to Coach·s tenure and performance at University.

d. Participation in promotional and other activities as may be

,,' reasonably requested :by,.University.

With respect to subsections a, c and d above, University agrees to consult with

Coach and obtain his consent:before scheduling such promotional activities,

which consent shall not be unreasonably withheld. Except as limited or restricted

by the provisions ofthis Article ID(C)(4) and Article VII, and further subject to

Coach's obligation to satisfy the tenns and conditions ofthis Agreement~ nothing

contained herein shall be deemed to prevent Coach from arranging or

participating in, and deriving personal income from, personal speaking

engagements or other endeavors unrelated to his service as Head Football Coach,

subject to prior approval ofUniversity, such approval not to be unreasonably

withheld.

5. Incentives: University shall cause to be paid to Coach, frolfl appropriate
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sources, annual incentives within One Hundred Twenty (120) days ofthe end of

the season in which eamed~ for attainment ofthe following:

a. (i) 30,000 season tickets sold (including

employee andmini.packages)~ $ 10,000.00

or

(ii) 35,000 season tickets sold (including

employee and mini-packages) $ 20.000.00

or

(iii) 40.000 season tickets sold (including

employee and mini'"Packages) $ 30,000.00

~ ..~ b. Satisfactory evaluation offootba11 team!s ,

student academic achievement $ 10,000.00 ~~. i.

c. Big East regular season title (or share .~ .'

of title) $ 75,000.00

d. (i) Non-BeS Bowl appearance $ 25,000.00

or

(ii) Bowl Championship Series appearance $ 75,000.00

e. National championship $ 150,000.00

f. (i) Final Top 25 ranking in ESPNIUSA

Today or AP polls $ 15,000.00

or

(ii) Final Top 10 ranking in ESPNfUSA

Today or AP polls $ 25,000.00
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g. Team GPA of 2.65 or better for combined

fall and spring semester~ combined $ 10)000.00

h. For each class ofrecruits signedby Coach..

if 60% or more ofsuch recruits fulfill their

eligibility and graduate from WVU within

five years $ 10,000.00

i. Big East Conference coach ofthe year $ 10,000.00

j. National coach ofthe year $ .20,000.00

6. Club Memberships: The University shall provide a membership for

Coach and his fanrlIy at a local country club.

IV. PERFORMANCE ...

In the performance ofms duties, Coach shall be.responsible to·and under the direct

supervision ofthe Director of Intercollegiate Athletics. Without limiting the foregoin& Coach,

in the performance ofhis duties, shall conduct himselfat all times in a manner which is

consistent with bis position as an instructor of students and which presents a positive

representation of West Virginia University. The parties agree that, although this Agreement is

sports Iela~ the pri.mary purpose of the University and this Agreement is to support the

University's educational mission. The educational purposes of the University shall have priority

in1hevarious provisions ofthis Agreement. Coach will follow all applicable UniversitY policies

and procedures and perform his duties as assigned by the Director ofIntercollegiate Athletics

and will otherwise perform the requirements of the job description for the position ofHead

Football Coach (to the extent not inconsistent with the terms of this Agreement) attached as

Exhibit 1 hereto and incorporated herein by reference. Coach shall not breach any local, state or

7
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federal laws, ordinances, mles or regu1ations~or any ofthe written rules, regulations, policies,

procedures or standards ofUniversity, the Big East Conference (or any other athletic conference

ofwhich University may become a member) or the NCAA, or allow or condon.e, d.ir~tly or by

negligent supervision, any such breach by any player or coach subject to bis control or

supervision. Such a breach by Coach, or Coach's allowing or condoning, directly or by

negligent supervision, such a breach by a player or coach subject to his control or supervision,.

where such breach places the University or football program. in a bad light or otherwise affects

the operations ofthe football program or Coach's responsibilities under this Agreement, may

result in disciplinary action and penalties ranging from termination (subject to the provisions of

Article V(A), below), to. public or private reprimand, as detennined by the University President:, ....

consistent with the tenus ofthis Agreement following consultation and review "With the Director

ofIntercollegiate Athletics. Further~ ·it is UIiderstood and agreed between the parties that: .

University shall not reassign or transfer Coach to any position other than Head Football &>ach

during the term ofthis Agreement. . .

v. TERMINATION

A. For Cause bv University. The University specifically reserves the right to

terminate this Agreement without further obligation at any time for cause~ which shall be deemed

to include the following:

1. The commission by Coach ofa serious or major violation, whether intentional

or negligent, or a pattern ofviolations, oithe written rules, regulations, policies,

procedures or standards of the NCAA, the University or the Big East Conference (or any

other athletic conferen.ce ofwhich Urriversity may become a member), or the allowing or

condoning, whether directly or by negligent supervision, ofany such violation by a
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player or coach subject to bis control or supervision.;

2. Conviction (including a p(ea ofno contest) ofCoach ofa felony or a crime

involving moral turpitude;

3. Material and substantial breach ofany tenn of this Agreement by Coach, which

breach has gone l.ID.cured for thirty (30) days after written notice tbereofby University to

Coach; or

4. Willful or intentional disregard by Coach ofthe reasonable instructions of the

Director of Intercollegiate Athletics or the President of University, which disregard has

gone uncured for thirty (30) days after written notice thereofby University to Coach.

In the event,that Coach is terminated pursuant to this section, Coach shall not be -entitled to, not

shall University be required to pay;.anyportion ofthe compensation, benefits and/or incentives

as set forth in Section III ofthis Agreement, except base salary, supplemental and ~incentive

comp:ensation actually earned, accrued but unpaid through the date oftermination,..a11.ofwhich

shall be paid Within thirty (30) days of termination.

B. Death, Disability or Permanent Retirement. Except as stated in Article

V(D)(3), in the event ofthe inability ofCoach to continue to perform the essential functions of

his position under this Agreement by reason of death, disability or permanent retirement, this.

Agreement shall thereupon terminate and all future obligations between the parties hereto shall

cease. The parties further agree that in the event that Coach is unable to continue to perform lUs

obligations under this Agreement and the Agreement is terminated pursuant to this Article V(B),

Coach shall be entitled to all earned and accrued base salary and all supplemental and incentive

compensation earned but unpaid as of the date of death, final determination of disability or

pennanent retirement. Such compensation shall be paid to Coach or his estate or beneficiaries,
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as the case may be~ and shall be in addition to standard University benefits~ if any.

C. Termination Without Cause by Unwersijy. In addition to the provisions set

forth above. there also is reserved to University the right to teInlinate this Agreement without

cause at any time. In the event that University terminates Coach without cause, University will

pay Coach (1) all base salary~ supplemental compensation and incentive compensation earned as

of the date ofterminatioD, and (2) Two Million Dollars ($2,000.000.00), which sum shall be

deemed to be liquidated damages and extinguish all rights ofCoach to any further payments

from University. All benefits and entitlements ofCoach hereunder will terminate as of the date

of termination by University without cause. Coach shall have no duty to mitigate. nor shall

University have any right of offset. .-

,~ D. Termination by Coach. (1) In the event that Coach terminates this Agreement ~, .~'

:because ofmaterial and substantial breach by University, which breach has gone uncured fot

'thirty (30) days after written notice thereof by Coach to University. University will pay Coach

(1) all base salary, supplemental compensation and incentive compensation earned as oithe date

oftennination, and (2) Two Million Dollars ($2,000,000.00), which sum shall be deemed to be

liquidated damages and extinguish all rights of Coach to further payments from University.

Coach shall have no duty to mitigate, nor shall University have any right ofoffset.

(2) Except as provided in Article V(B), if Coach terminates the agreement for any

reason without breach ofthe Agreement by University, in addition to all other forfeitures and

penalties provided herein, Coach 'Will pay University as liquidated damages Two Million Dollars

($2,000,000.00).

(3) In the event of an asserted permanent retirement by Coach, and in the further

event that Coach resumes any coaching responsibilities with any other institution ofhigher
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education within three (3) years ofhis asserted retirement, Coach shall be obligated to pay

University Two Million Dollars ($2,000,000.00), which swn shall be deemed to be liquidated.

damages.

E. Covenant Not To Compete. Coach acknowledges that. during the term of

employment by University, he will gain confidential infonnation concerning University's

athletic program and that the use ofthi.s confidential infonnation by an opponent in the same

conference as University·would place University's athletic program at a serious Competitive

disadvantage. Accordingly, Coach expressly promises andagrees not to engage in employment

with another Big East Conference school, or any other Conference in which University is a

.member, in any coaching capacity prior to the Termination Date. Coach further agrees' that,

because his services under this Agreement are .ofa special, unique, unusual, extraordinary and

. intellectual character which gives those services peculiar value, the loss to University Gfwhich

cannot be reasonably or adequately compensated.in damages in an action of law, and because

said breach would place University at significant competitive disadvantage, University shall·have

the right to obtain from any court such equitable, injunctive, or other relief as may be

appropriate, including a decree enjoining Coach from performing coaching-related services for

any school in a Conference in which University is a member prior to the Tennination Date.

11
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VI. OUTSIDE-INCOME

Coach shall receive written approval from University Director ofInte.rcoUegiate Athletics

or his designee prior to entering into any agreement for income and benefits ftom sources outside

University~ such approval not to be unreasonably withheld. Coach shall annually report in

writing all income and benefits from sources outside University to the Director ofIntercollegiate

Athletics or his designee,

VII. PUBLIC APPEARANCES

Coach shall make no public appearance~ either in person or by means ofradio. television,

Internet or other means or medimn, or wiUingly allow the use ofhis name in·connection with his

-relationship to the University, when any such appearance or use ofname will result in

_unfavorable reflection upon University or conflict with Coach~s duties or Uriiversity's rights

under this Agreement. :,.

VIII. REPRESENTATIONS

Coach represents and warrants that he has not violated any ofthe rules and regulations of

the NCAA, and he is not aware ofariy threatened. or pending NCAA investigation involving his

conduct at any other NCAA member institution.

IX. PUBLICITY

Neither Coach nor any agent or representative of Coach shall make any publi~ statement

at any time bearing on the negotiation or award of this Agreement to the media or any other

person or entity without the prior approval of the Director of Intercollegiate Athletics. Coach

shall cooperate with all reasonable requests by the Director of Intercollegiate Athletics for

assistance with publicity regarding the Agreement

12



., )

:ENTIRlj AGREEMENT; AMENDMENT

It is mutually understood that this Agreement contains all ofthe tenns and conditions to

which the parties have agreed and that no other llllderstandings or representations, either oral or

writteIi, unless referenced in the preceding paragraphs, regarding the subject matter of this

Agreement shall be deemed to exist or to bind the parties hereto. Any modification, amendment

or addendum to this Agreement shall be effective only ifmade in writing and signed by both

parties.

XI. SEVERABILft'Y

Ifany provision ofthi,s Agreement is held invalid or otherwise unenforceable, the

enforceability ofthe remaining proYisions shaH not be impaired. thereby, and such remaining

provisions shall remain in·full force and effect ..

XII. APPLICABLE LAW .\. \-

This Agreement is made and entered in Monongalia County in the State of West Virginia ,.

and the laws of West Virginia shall govern its validity and interpretation and the performance by

the parties oftheir respective duties and obligations hereunder.

XIII. LEGAL COUNSEL

This Agreement is the result of arm's-length negotiation between the parties and their

respective counsel, and each party has been represented by counsel of their own choosing, and

had the full benefit of such counsel throughout the negotiation of the terms hereofand the

drafting and execution ofthis document. Each party enters into this Agreement freely and

voluntarily and with the full intent to be bound hereby.
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XlV. NOTICE

)

Any and all notices required or permitted to be given under this Agreement will be

sufficient if furnished in writing and sent by registered or certifi~d mail to the other party

at such party's last known address. Any notice to University shall be copied to

Univt.'I'sity's General Counsel and any notice to Coach shall be copied to Richard Davis,

Cameron, Davis & Gonzalez, One Clearlake Centre, Suite 1601, 250 Australian Avenue

South, West Palm Beach, Florida, 33401.

IN WITNESS WHEREOF, the parties hereto shall consider this Agreement to be

effective on thetl.' tb ~a~ ofDecember, 2002.

WEST VIRGINIA UNIVERSITY BOARD' ,,'
OF GOVERNORS FOR AND ON BEHALF
OF WEST VIRGINIA UNIVERSITY;.'

DAVID C. HARDESTY, JR, President

By hf It3 '
ED PASTILONG, Director of ....-..~­

Intercollegiate Athletics

14
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Fi'rst Amendment to the Emplomep.t Agreement for Richa.rd Rodriguez... ,

This First Amendm(fnt to· the Employment Agreement (this "First Amendment~') is made byand
between. West Virginia University Board of GovernorS for and OU behalfof West Virginia
UniVersity (~'University") and Richard Rodriguez. ("Coach'') as ofthis -2eth'day ofJune, iOO6:,

. ~() 'J( ~(.
Recitals U----.

A. University and Coach entered into an Employment Agreemen.t effective· December 21,
2002 (the «Agreemeof1.

B. University and Coach now·desire to amend the Agreement by modifying the following
Sections· thereof

In consideratioJ} ofthe m:utwl1 covefiar!.ts and conditions contained heretn University and. Coach
agree that, effective Marcil 1. 2006, the Agreement is amended as fuHows:

I. The first sentence Qt"SectioIl rr, under the heading Term. is hereby deleted and the
following substituied therefor.

This Agreement shall be foc a teon beginning effective July 1, 2006 and ending at
1I :59 p.m. on the 15111 day ofJanuary, 2013 ("the Termination Date").

2. The first 8eI;ltence ofSection fll.CA, under the heading SUJ?plemental Compensation;
is hereby deleted and the following substituted therefor: . '

For the period from: July t, 2006 t:]lrough: January 15, 2007, University will
guarantee Coach the sum of Five Hundred Ten ThoUsand, Four Hundred Sixteen
Dollars·and SixtY-Seven Cents ($510,416.61) as· supplemental compensation
during said period for promotj.onal activities, payable in equal ~i~monthly
installments on the fifleenth and the last day ofeach calendar month. University
will griarantce Coach the sum. ofNine Hundred Thousand Dollars ($900,OOO~OO)
for the Agreenrent Year beginning J$Wuy t6, 2007,. increasing in each .
subseqJ1ent Agreement Year' by Fifty Thousand Dollars (S50,OOO.OO) per year, as
supplemenW compensation duringthe term ofthis Agreement f01" promotional
activities, payable in equal semi-monthly installments on the fifteenth and the tast
day ofeach calendar month.

3. A new Section ill.C.7 is hereby inserted, as follows:

Deferred Comp~ti.on. For e<\Ch regular football sea.<ron in which Coach serves
as head football coach of the University's foathaU team, beginning with the 2006
football season and ending with the 2011 football season, Coach shall receive
$100,OOQ.OO, payahle,jn a single, lump~sum payment, less applicable payr{)ll tax
withholdings, on December 5, 2011; provided., however, that Coach shall forfeit
all entitlement to said payment if Coach ceases to be employed as. head football

EXHIBIT
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coach- afthe Urtiversity's football team prior to December 5, 20'11 for any reason
other than tenn1oation without cause by University, as set fo·rth in Section V.C.
lbe benefi·! providedpursUMt to this SeCtion m.C.7 (i) is' intended to be unfunded
for tax. purposes, (ij) is not provided pursuant, to an eligible plan w~thin the
meaning o:fSection 451 ofthe rnter~l Revenue Code of 1986, as.3rtlended (the
«Code")~ (Hi) is intended to he subject to a s.ubstantial risk o.ffotfeiture in.
accoro311oo with Sectkm· 457(f) ofthe Code, and (iv) shall beo~ to good4aith
revision by tne pa,rties. to the -extent reasonably ilece~ in the event that changes
in the Code, applicable regulatioos or Internal Revenue Service guidance affect
the tax oo-nsequences of theplan in a manner which materially impacts the
intentions or-the parties_ Notwithstanding the foregoing; University- neither
guarantees. warrants, nor makes any representations concerning the tax treatment
ofany payments made putsuaht to this Section m,C.7.

4.. . Section V.C., under the subhea4Ulg Tennimlfion Witnollt Cause by University. is
hereby deleted -and the following substituted therefor:

Tennination Without Cause by University. In addition to the provisions set forth.
a~ve, there also is r~ed to University the ~ght f? tenni~te this Agree~ent <> ~ .. I
WIthout cause at any tlme. In· the event that UmVer51fy ternunates Coach Without lUtl'-{

ea~, Uni:versity will pay Coach: 1) all' base salary? sup~[en:ental compensation~ ~
mid mcentive -compensation earned as ofthe date oftermmation;. a.o,d 2) th.e ~
further sum ofTwo Million Dollars ($2,OOO.OOO_OO) if termination occurs on or t/1
before. AugUst ~1, 2001, or One MiUion Five Hundred.ThoQ.sand Dollars '
($l,5oo,OOO.-00) iftermination OCCUrs· after August J1, 2007 &nd on or before
August 3 t, 2008, orOne Million DC)Uars ($1,000,000.00). if termination occurs
after August 31,2008 and on or before January 15, 2013. This 5lU!l shalt be
deemed to b.e liquidated damages and ex.tinguish all rights ofCoach to any further
compen..~tion from University, exoeptas set forth in Section UJ.C.7. AU sums
required to be paid by OiliveESity to Coach under this paragraph shall be payable
within two years oftennination ofCoach by University withoUt cause, a£COrding
to the following schedule: one-thinl due 30 days after termination~ <me-third due
one year after termination; and on.e--third due two'y~ after termination. Except
as specifically set forth in this Agreement, aU benefits and eutitlemeIlts ofCoach·
hereunder will terminate as ofthe date oftennination by University without
cause, Coach shall have no duty to mitigate, nor shall Unive£sity have any right
of offset.

S. Section V.D., under the snbheading termination by Coach, is hereby deleted and the
following substituted therefor:

Tet;rn.ination by Coach.

(1) rn the event that Coach-terminates this Agreement because ofmaterial and
substantial breach by University, which breach has gone uncured. for thirty
(30) days after writt~ notice thereof by Coach to University, University will
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pay Coach: a) aU basesalary, supplc:;mental compensation and incentive
com~on earned as ofthe date ot'termination; and b) the further sum of
Two MiUion Dollars ($2,000,000,00) if terminationO~ on or before
August 31 ~ 2007~ or One Million Five Hundred Thousand Dollars
($1,50o-,OOO.O()} if termination occurs after August 31,2007 and on or'before
AUguSt 31,,?OO&,o.t;' Qne Million OoUars·(Sl,OOO"OOO"OOJ iftennination
occurs after .A-1;lgust 317 2008 and o~,or before January 15, 2013_ this, sum
s~ be deemed to Qe liquidated dama~es and extinguish ail rights of Coach to
any' further coro.pensation from UniveISity, e4~t as· set forth in Section
IItC.7. All sums: required to be paid by University tQ Coach under this
paragraph shall be payable within two years ofCoach's termination ofthe
Agreement because of material, substantial, and uncured bx:each as described
abov<; according to the following schedule: one-third due 30 days after
tennina1.i,on; one-third d~ one year: after (erinlnation; :and one-third due two
y~ after tennination. Except as specifically set forth in this Agreement, aU
benefits andeQ,utteIJlcnts ofCQa£h hereunder will tenninate as ofthe date of
termination by University without cause. Coach shall have no duty to
mitigate, nor shall University have any right ofoffuet.

(2) ExcqJt ~ provided in Article V(B), ifCoach te~in~tes. the ~~~ent for any £
reason Without breach of theA~entbyUmmh~•.m ~s!l~Il to all oilier II uJ .
forfeitures and penalties. provided herein, CoachlWilfpay fJmv~I1the sum. r-T'I
ofrwo Million Dollars ($2,000,000.00) if termination occurs on or before
August 31, 2001, or One Million Five HOOd.red Thousand Dollars
($01 .500,000.(0) if termination. occurs after August 31, 2007 ·and on' or before
August 31, 2008, or One Million Dollars ($1,000,000;00) if termination
occurs after AuguSt ~ 1, 2008 and on orbefore January 15,20D. This swn
shall bedeem~ to be liquidated damages and ex.tinguish aU rights of
University to any furtbec payment from Coach.. AlL sums required to be paid
by Coach to University onder this paragraph shall be payable within two years
ot;termination by Coach without breach of the Agreement by University,
aCcording to the following schedule: one-third: due 30 days after terminatio~
one-third due one year after termination; and one-third. due two years after
tennination.

(3) In the event ofan asserted. permanent retirement by Coach, and in the further
event that Coacbresumes any coaching responsibilities with any other
institution ofhigher education within three (3) years ofms asserted retiremen~

CO'dCh shall be obligated to pay University the sum. ofTwo Million Doll-ars
($2,000,000_00) ifretiremen,t occurred on or beforeAugust 31, 2007, or One
Million Five Hundred Thousand Dollars ($1,500,000.00) ifrctirement
occurred after Au.gust 31, 2007 and on or before August 31, 2008, or One
Million DoHars ($l~OOO,OOO.Om if retirement occurred after August 31, 2008
and on or before January 15, 2013. All sums requi..-ed to be paid by Coach to
University under this paragraph shall bepayible within two years of .
tennination by Coach without breach ofthe Agreement by University,
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according to the following $cheduI&. one-third due 30 daY$ after terrnjnatio-ri;
one.-third due one year after termination; and one:-third due two years after
tenninatioil. This SUItt- shall. be deemed to be liquidated damages and
extiI1k7Uish all rights afUniversity to any further payment from CoaOO.

6. Except as set fo.rth in: this Firs.t Amendment, the Agr-eement remail)s .in full force and
effe:ct and lp\am~nded.

In witness wheroofthe parties hereto have set their hands andseaIs by their fully authorized
represenmtives.

West Virginia University Bo:ard ofGovemofS
On beluilf(if West Virginia University­
David-C. Hardesty, President

Acknowledged by



Second Amendment to the Employment Agreement for Richard Rodriguez

This Second Amendment to the Employment Agreement (this "Second
Amendment') is made by and between West Virginia University Board of Governors for
and on behalf of West Virginia Unjv~rsity ("University") and Richard Rodriguez
("Coach") as oftlris 2J!-"fJ:-day of t!fJ6l.lf:sr 2007.

VlHEREAS, the University and Coach entered into an Employment Agreement
effective December 21, 2002 (the IIAgreementl1

);

WHEREAS, the University and Coach entered into a First Amendment to the
Employment Agreement effective June 24, 2006 (the "First Amendment ll

);

WHEREAS. the University and Coach entered into a Tenn Sheet on December 8,
,2006 providing for further modifications to the Agreement; and

WHEREAS, the University and Coach now desire to definitively amend the
Agreement to reflect the tenns of the Term Sheet and in certain other respects by entering
into this Second Amendment.

NOW, THEREFORE, in consideration of the mutual covenants and conditions
contained herein University and Coach agree that, effective December 8, 2006. except ag

specifically indicated herein, the Agreement is amended as follows:

1. The first sentence of Article II, under the heading Term, is hereby deleted and the
following substituted therefore:

This Agreement shall be for a tenn ("the Term") beginning effective
December 8, 2006 and ending at 11:59 p.m. on the 15th day of January,
2014 (lithe Termination Date'');

2. The first paragraph in Article III(C)(4), Supplemental Compensa1ion, is hereby
deleted and the following substituted therefore:

(4) .supplemental Compensation. In consideration of Coachls
performance of certain promotional activities described in this
Section, the University will pay Coach supplemental compensation
in the base amount of Two Hundred Fifty Thousand Dollars
($250,000) for the Agreement Year commencing on January 16,
2007. This base supplemental compensation shall be increased by
an amount equal to Fifty Thousand Dollars ($50,000) each
Agreement Year after January 16, 2007.

(a.) The University further guarantees payment to Coach of
additional supplemental compensation in the amount of
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(b)

(c)

(d)

(e)

Three Hundred Thousand Five Hundred Dollars ($350,OOO)
for each Agreement Year if and to the extent such amount
is not earned and received directly by Coach through
endorsement opportunities approved by the University.
Any supplemel1tal compensation guaranteed under this
paragraph shall be payable to Coach as provided in
paragraph (c). but in no event later than by the end of the
Agreement Year.

For each Bowl Championship Series (BeS) game
appearance by the football team, University will increase
Coach's supplemental compensation by an additional Fifty
Thousand Dollars ($50,000.00) for each subsequent
Agreement Year remaining in the Tenn.

Supplemental compensation shall be payable in equal semi­
monthly installmentCl on the fifteenth (15th

) and last day of
each month during each Agreement Year.

Under no circumstances shall the amount of the
supplemental compensation be decreased during the Term.

The promotional activities for which the Coach shall be
responsibte for shall inetude:

3. Article III(C)(4)(c) is hereby amended to increase the endorsement/promotional
opportunities to ten from the five anticipated at any given time. There are no other
amendments to that particular paragraph.

4. The first pardgraph of Article III(C)(5). Incentives. is hereby deleted and the
following substituted therefore:

(5) Incentives. University shall cause to be paid to Coach, from
appropriate sources, annual incentives v..rithin sixty (60) days of the
end of the season in which earned, but no later than two and one­
half months (2 Yz) after the end of the calendar year in which
eamed. for attainment of the following:

5. Article III(C)(7), Deferred G-gJ2lpensation, is hereby deleted and a new Article
III(C)(7), A!1P-ual Retention Incentive, is hereby substituted therefore:

(7) Almuat Retention Ing.~g1ive. Starting with the Agreement Year
begilming on January 16,2007, tor each Agreement Year in which
Coach remains employed as head football coach of the University's
football team on June 1 of that Agreement Year, Coach shall
receive One I-llmdred Fifty Thousand Dollars ($150.000.00),
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payable in a single, lump"sum payment, less all applicable payroll
withholdings, as an incentive"for remaining as head football coach.
The first payment under this Section shall be paid, if earned, on
June 1, 2007, and payments thereafter shall be paid, ifearned, each
subsequent June 1.

6. Article V(B), Death, Disability or Permanent Retirement, is hereby deleted and
the following substituted therefore:

(B) peath or Disability. In the event of Coach's death during the Tenn
or the inability of Coach to continue to perform the essential
functions of his position under this Agreement by reason of
disability during the Tenn, Coach's employment under this
Agreement shall tenmnate and all future obligations Wlder the
Agreement between the parties hereto shall cease; provided,
however, that Coach shall be entitled to all earned and accrued
base salary, supplemental compensation, and incentive

.compensation earned lUlder the terms of this Agreement and not
paid as of the date of termination of employment, less all
applicable payroll withholdings, withiu tbJrty (30) days after
tennination. Such compensation shall be paid to or on behalf of
Coach or his estate or his beneficiaries as the case may be, and
shall be in addition to standard University benefits, if any.

7, Article Vee), Termination Without Cause by U:niversity, is hereby deleted and the
following substituted therefore:

(C) Tennination Without Cause by University. In addition to the
provisions set forth above, there also is reserved to University the
right to terminate Coach's employment under this Agreement
v.Jithout cause at any time. In the event that University terminates
Coach's employment without cause, University will pay to or on
beh.alf of Coach:

(1) All base salary, supplemental compensation, and incentive
compensation earned under the terms of this Agreement
and not paid as of the date of termination, less all
applicable payroll withholdings, within thirty (30) da.ys
after termination; and

(2) The further s\Un of (a) Four Million Dollars
($4,000,000.00) if termination occurs on or before August
31, 2008; or (b) Two Million Dollars ($2,000,000.00) if
tennination occurs after August 31, 2008 and on or before
August 31, 2011; or (c) One Million Dollars
($1,000,000.00) iftennination occurs after August 31, 2011



and on or before January 15, 2014. This sum shall he
deemed to be liquidated damages and extinguish all rights
of Coach to any further compensation from University,
except as set forth in Article XV. All sums required to be
paid by University to Coach under this Section shall be
paid within thirty (30) days after tcnnination, but no later
than December 31 ofthe year oftermination.

(3) Except as specifically set forth in this Agreement, all
benefits and entitlements of Coach hereunder will terminate
as of the date of termination by University without cause.
Coach shall have no duty to mitigate, nor shall University
have any right ofoffset.

6. Article V(D), Tennination by Coach, is hereby deleted and the following
substituted therefore:

(D) Termination by Coach.

(1) In the event that Coach terminates his employment under
this Agreement because of material and substantial breach
of the Agreement by University, if Coach has given written
notice to the University within ninety (90) days of such
breach and the breach has gone unc·ured· for thirty (30) days
after the University's receipt of such vvritten notice,
University will pay Coach:

(a) All base salary, supplemental compensation, and
incentive compensation earned under the tmTIlS of
tills Agreement and not paid as of the date of
termination, less ail applicable payroll
withholdings~ within thirty (30) days after
termination; and

(b) The further swn of (i) Four Million Dollars
($4,000,000.00) if termination occurs on or before
August 31, 2008; or (iii) Two Million Dollars
($2POO,OOO.OO) if termination occurs after August
31,2008 and on or before August 31, 2011; or (iv)
One Million Dollars ($1 ~OOO,OOO.OO) if termination
occurs after August 31, 2011 and on or before
January 15, 2014. This sum shall be deemed to be
liquidated damages and extinguish all rights of
Coach to any further compensation from University,
except as set forth in Article XV. All sums required
to be paid by University to Coach under this Section
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shall be paid within thirty (30) days after
termination, but no later than December 3] of the
year of termination.

(c) Except as specifically set forth in this Agreement,
all benefits and entitlements of Coach hereunder
will tenninate as of the date of termination by
Coach for material and subsequent breach of the
Agreement by the University. Coach shall have no
duty to mitigate, nor shall University have any right
of offset.

(2) Except as provided in Article V(B), if Coach tenninatcs his
employment under this Agreement for any reason other
than as set forth under Article V(D)(l):

(a) The University will pay Coach all base salary,
supplemental compensation, and incentive
compensation earned under the terms of this
Agreement and not paid as of the date of
termination. less all applicable payroll
withholdings. within thirty (30) days after
termination; and

(b) Unless Coach terminates his employment IDlder this
Agreement due to a permanent retirement from the
University and all other employment with any
coaching responsibility with an institution of higher
education, in addition to all other forfeitures and
penalties provided herein, Coach vvill pay
University the sum of (a) Four Million Dollars
($4,000,000.00), payable in a single lump sum
within thirty (30) days of tennination, if tennination
occurs on or before August 31, 2007; or (b). Four
Million Dollars ($4,000,000.00), payable, as further
described below, within two years of termination if
tennination occurs after August 31, 2007 and on or
before August 31, 2008; or (c) Two Million Dollars
($2,000.000.00), payable within two years of
termination, if termination occurs after August 31,
2008 and on or before August 31, 20 I1; or (d) One
Million Dollars ($1,000,000.00), payable in a single
lump sum within thirty (30) days of tennination, if
tennination occurs after August 31, 2011 and on or
before January 15,2014. This sum shall be deemed
to be liquidated damages and extinguish all rights of

- 5 -



University to any further payment from Coach. All
sums required to be paid by Coach to the University
under this Section within two years shall be payable
according to the following schedule: one~third due
(30) days after termination; one~third due on the one
year, anniversary of termination; and one-third due
on the second anniversary of tennination.

(3) In the event of an asserted permanent retirement by Coach
under the preceding paragraphs of this Section~ and in 1he
further event that Coach resumes any coaching
responsibilities with any other institution of higher
education within three (3) years of his asserted permanent
retirement, Coach shall be obligated to pay. University the
sum of (a) Four Million Dollars ($4,000,000.00), payable in
a single lump sum within thirty (30) days ofresumption of
coaching responsibilities, if the asserted pennanent
retirement occurs on or before August 31, 2007; or (b) Four
Million Dollars ($4,000,000.00), payable, as further
described below, within two yeats of resumption of
coaching responsibilities if the asserted pennanent
retirement occurs after August 31, 2007 and on or before
August 31, 2008; or (c) Two Million Dollars
($2,000,000.00), within two years of termination, if
termination occurs after August 31, 2008 and on or before
August 31, 2011; or (d) One Million Dollars
($1,000,000.00), paYflble in a single lump sum within thirty
(30) days of reswnption of coaching responsibilities, if the
asserted permanent retirement occurs after August 31, 2011
and on or before January 15, 2014. This sum shall be
deemed to be liquidated damages and extinguish all rights
of University to any further payment from Coach. All
sums required to be paid by Coach to the University under
tt-Js Se(....tion within two years shall be payable according to
the following schedule: one~third due thirty (30) days after
termination; one~third due on the one year aIll1iversary of
termination; and one-third due on the second anniversary of
termination.

7. A new Article XV, Spycial R~.tirement Plans. is hereby inserted as follows:

XV, SPECIAL RETIREMENT PLANS

(A) Governmental Plans. The University shall sponsor and maintain
for Coach's benefit a (i) defIned benefit pension plan (lithe Pension
Plan") and' eii) defined contribution plan (lithe DC Plan"). The



Pension Plan shall be intended to meet the requirements of Section
401(a) of the Internal Revenue Code of 1986, as amended (the
"Code") and the DC Plan shall be intended to meet the
requirements of either Section 40l(a) or 403(b) of the Code, and
each plan shall be a "governmeJ.ltal plan" within the meaning of
Section 414(d) of the Code (together, the Pension Plan and DC
1>100 are referred to as the "Governmental Plans"). The
Governmental Plans shall be designed~ established, and
administered in a manner consistent with the provisions of this
Article, and fimded by a trust or the pmchase of insurance and/or
annuity contracts to which University contributions shall be
allocated as further provided herein.

(B) Excess Benefit Plan. The University shall additionally sponsor and
maintain for Coach's benefit a "qualified governmental excess
benefit arrangement" described in Section 415(mX3) of the Code,
to which shall be paid that part of the Coach's benefit payable
under the DC Plan that exceeds the limit of Code Section 415(c).
The Excess Benefit Plan shall be designed, established, and
administered in a manner consistent with the provisions of this
Article, and funded by a trust, the assets of which shall be subject
to the University's general creditors until distributed, to which
University contributions shall be allocated as further provided
herein.

(C) EstabIishroent of Plans; Plan Documents.

(1) The University shall establish the Governmental Plans and
the Excess Benefit Plan (referred to collectively as "the
Plans") effective as of January 1, 2007 through the fonnal
ad.option of Plan and trust documents (referred to as the
"Plan Documents") as soon as practicable (and in no event
later than December 31, 2007). The Plan. Doctunents shall
reflect the plan design described in Section (D) hereof and
shall otherwise be consistent with applicable law and
regulations.

(2) As soon as practicable after establishment of the Plans, the
University shall apply for favorable letters ofdetennination
from the Internal Revenue Service ("ffi..S ") with respect to
the Governmental Plans' initial qualification W1.der S~tion
401 (a) of the Code, and for a favorable private letter filling
from the IRS to confi1ll1 that the Excess Benefit Plan meets
the requirements of Section 415(m)(3) of the Code and, if
applicable, that the DC Plan meets the requirements of
Section 403(b) of the Code.
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(3) In the event that the IRS does not approve one or more of
the Plans such that contributions are returned to the
University and/or the University concludes that funding at
the levels provided for under Article XV.E is not possible
based upon a determination by the IRS, the parties agree to
reopen this Article XV of the Agreement within sixty (60)
days of such IRS detennination to provide for an
alternative compensation alTangement for the Coach;
provided, however, that in no event shall the University's
fmancial commitment under such: alternative arrangement
be greater or less than that set forth under Article XV.R

(D) Design of the Plans.

(1) Plan Year; Limitation Year. The Governmental Plans and
Excess Benefit Plan shall be administered by the University
on the basis of a plan year comprised of the twelve (12)
month period ending December 31. The Governmental
Plans' "limitation year" within the meaning of Section 415
of the Code shall be the calendar year ending within the
plan year.

(2) Pension Plan. TIte Pension Plan shall be designed, to the
extent possible, to provide Coach with the maximum
annual benefit that can be accrued under Section 4l5(b) of
the Code. The normal retirement age under the Plan shall
be fifty-five (55). The Pension Plan shall include an
optional lump sum form of benefit for Coach (or his
designated berteficiary in the event of his death).

(3) PC Plan and Excess Benefit Plan. The DC Plan. and
Excess Benefit Pla.n shall allow for Coach (or his
designated beneficiary in the event of his death) to elect
payment of his vested benefits in the form of a lump sum
distribution, periodic or non-periodic installments, through
the purchase of an annuity, or a combination of one or more
of the foregoing.

(4) Vesting of Coach's Benefits under the Governmental Plans.
Coach shaH at all times have a fully vested interest in
benefits and contributions that he accmes under the
Governmental Plans and Excess Benefit Plan.

(5) Plan Investments. Coach, directly or through his financial
advisor as designated by Coach in vmting, may recommend
a trustee alid/or annuity provider for the Governmental



Plans and the Excess Benefit Plan, which the Uriiversity
agrees to give full consideration, but the University shall
have the ultimate authority to select and appoint the trustee
andlor annuity provider of the Governmental Plans and the
Excess Benefit Plan of its choice. Coach shall have the
discretion to direct the investment ofhis accOlUlts under the
DC Plan and the Excess Benefit Plan.

(E) Funding. The University will make contributions to the
Governmental Plans and the Excess Benefit Plan in the amounts
set forth in this Section which shall be allocated between the Plans
as provided ill Section (F).

(1) Amount of Contributions. The University's contributions
for each plan year ending within the Term shall be the sum
offue "fixed contributionI' and "contingent contribution" (if
any) determined in accordance~~ t~e following schedule:

!,~;. . :j[{9~~;~~:i~~fr.~»-~~~?!;~~~:?~!§~~~,:}:~es·~~:f~;i:~t
~.X.~,,: .:;:p.~ia',t~L': P,~f•."ilU·lP.r:\~' ~Item~.~r., .,;., tU\S:. t'·," ',' ,..,'.,
~_tm,qlMtl

~._'

Fixed Contingent
Plan Year Ending Contribution Contribution

December 31, 2007 ~55d~OdQ~60
December 31, 2008 $550,000.00 ..
December 31, 2009 $550,,000,00 $1,099,999.0.Q.
December 31, 2010 $550,000.00
December 31, .?O11 $550,000.00 $666,666.00
December 31,2012 $550,000.00
December 31, 2013 $550,000.00 $666,666.00

(2) Terms and Conditions of Fixed Contributions. If Coach is not
employed as the University's Head Football Coach as of the last
day of the Agreement Year that begins in a plan year, the fixed
contribution shall be the· fixed contribution amount set forth in
paragraph (l) above for the plan year, multiplied by a ratio the
numerator of which is the number of days Coach was employed as
University's Head Football Coach that Agreement Year, and the
denominator of which is 365; provided, however, that for the plan
year ending December 31, 2007, the ratio numerator shall be the
number of days Coach was employed as University's Head
Football Coach from September 1, 2007 through January 15,2008,
and the ratio denominator shall be 137,

(3) Terms and Condition~ ofContingent Contributions:
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(a) First. Contingent Contribt1~ion. The "contingent
contribution" for the plan year ending December 31,
2009 shall be made only if Coach remains
employed as the University's Head Football Coach
as of December 5, 2009; provided, however, that if
Coach tenninates employment earlier than
December 5, 2009 due to: (i) the University's
termination of his employment without cause under
Article V(C) of this Agreement, (ii) Coach's
termination of the Agreement pursuant to Article
V(D)(1) hereof, Of (iii) Coach's death or tennination
due to disability purstUUlt to Article V(B). then the
contingent contribution shall be made for the plan
year in which the Coach tenninates employment.

(b) Second Contingent Contribution. TIle "contingent
contribution" for the plan year ending December 31,
2011 shall be made only if Coach remains
employed as the University's Head Football Coach
as of December 5~ 20J1; provid~ however, that if
Coach terminates employment earlier than
December 5,2011 due to: (i) the University's prior
termination of his employment without cause under
Article V(C) of this Agreement, (ii) Coach's prior
termination of the Agreement pursuant to Article
V(D)(l) hereof, or (iii) Coach's death or termination
due to disability pursuant to Article V(B), then the
contingent contribution shall be made for the plan
year in which the Coach tcnninates employment.

(c) Third. Contingent Contribution. The "contingent
con1ribution lt for the plan year ending December 31,
2013 shall be made only if Coach remains
employed as the University's Head Football Coach
as of December 5, 2013; provided, however, that if
Coach terminates employment earlier than
December 5, 2013 due to: (i) the University's prior
termination of his employment without cause under
Article V(C) of this Agreement, (ii) Coach's prior
tennin.ation of the Agreement pursuant to Article
V(D)(I) hereof, or (iii) Coach's death or termination
due to disability pursuant to Article V(B), then the
contingent contribution shall be made for the plan
year in which the Coach tenninates employment.
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(F) Allocation of Universi!J's Contributions. The University's fixed
contributions and contingent contributions, if any, for a plan year shall be
allocated between the Plan.q as follows:

(1) Pension Plan: first, to the Pension Plan, the amount
determined necessary to fund the accrued benefit payable
under the Pension Plan in ord~r to protect the Univctsity
from any ftmding short.fall in the event of Coach's early
termination, as determined by an "enrolled aetuaryll (vvithin
the meaning of Section 7701(a)(35) ofthe Code); and

(2) DC Plan: next to the DC Plan, an amount representing the
maximum annual addition for the limitation year under
Section 415(c) of the Code (taking into account amounts, if
any, allocated for Coach's benefit under any other dermed
cOlltribution plan maintained by the University which are
treated as annual additions for purposes of applying Section
415(c) of the Code); and

(3) Excess Benefit Plan: finally, the remaining amount of such
contributions, to the Excess Benefit Plan.

(G) The University's contributions to the Governmental Plans and
Excess Benefit Plan for a plan year shall be made as soon as
practicable after the close of each plan year end and, in no evc!1t,
later than the date presGrihed by law.

(H) The reasonable annual costs of administering the Governmental
Plans and Excess Benefit Plan by the University on behalf of the
Coach shall be paid by the Plans to the extent pennitted by
applicable law.

8. Article XIII, Legal Counsel is hereby renamed Legal and Tax Counsel. The text
thereunder is hereby deleted and the following substituted therefore:

XIII. LEGAL AND TAX COUNSEL

This Agreement is the result of arms length negotiation between the
parties and their respective legal counsel and tax advisors. Each party has
been represented by such counsel and advisors of their own choosing and
had the full benefIt of such counsel throughout the negotiation of the tenns
hereof and the drafting and execution of this document. The University
makes no representations, warranties, or guaranties as to the tax affect of
the compensation and retirement plans contained herein. Each party
enters into this Agreement freely and voluntarily and with the full intent to
be bound thereby.
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9. Article XIV is hereby amended to provide that any notice to Coach required or
pennitted under this Agreement will be sent to Coac.h and copied to Michael L. Brovvn,
clo Lock Metz Malinovic, 6900 Camelback Road, Suite 600, Scottsdare, Arizona 85251.
There are no other amendments to that particular paragraph.

10. A new Article XVI, Assistant Coaches' Salary PQo!, is hereby inserted as follows:

XVI. ASSISTANT COACHES' S.t\.LARY POOL

The University shall make a one-time supplemental payment of One
Hundred. Thousand Dollars ($100,000) to the assistant coaches' salary pool
by or before July 1,2007, In addition, from July 21,2006 through to the
end of the telm of this Agreement, the University shall make an annual
Fifty Thousand Dollars ($50,000) payment to the assistant coaches' salary
pooL

1I. A new Article XVII, Puskar CeQ.~y'r Renovations, is hereby inserted at foUows:

xvn. PUSKAR CENTER RENOVAnONS

The Department of Intercollegiate Athletics hereby commits to the
construction of and renovations to certain facilities as follows: (1)
Solicitation of private financial contributions for the academic center in
the amount of Two Million Two I-hmdred Thousand Dollars ($2,200,000)
by December 2006 with construction to commence by the first quarter of
2007; and (2) Solicitation of private fmandaI contributions for the locker
room in the amount of Four Million Dollars ($4,000,000) by December
2007 with construction to commence by the first quarter of2008.

12. A new Article XIX, Tax Code Compliance, is hereby inserted, as follows:

XVITI. TAX CODE COMPLIANCE
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(A) Effective January 1,2005, this Agreement, as amend~d by the First
Amendment and this Second Amendment, is intended to be in
good faith compliance with Section 409A of the Code and. the
regulations thereunder.

(B) Effective January l~ 2005, for purposes of Article V under this
Agreement, ter'mination of employment shall have the meaning set
forth in the regulations under Section409A of the Code.

(C) Effective January 1, 2005, any amounts payable under Article
Vee) and Article V(O) of this Agreement are payable only upon
termination of the Coach's employment Wlder the Agreement, and
shall be paid within thirty (30) days after such termination. This
Section (C) is superceded as of June 24, 2006 by the First
Amendment to the Employment Agreement.

1·3. Except as set forth in this Second Amendment, the Agreement remains in full
force and effect and unamended.

IN WITNESS WHEREOF the parties hereto have set their hands and seals by their fully
authorized representatives.

----1------<.--'----..---.-
hf~'

Ed Pastilong~
Director of AthletIcs

West Virginia University Board of Governors
On behalfof West Virginia University
David C. Hardesty, President

I/I991016.5
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December 18, 2007

Mr. Ed Pastilong
Athletic Director
West Virginia University

Mr. Pastilong: ~

I am infonningyo~ ie'\qSiRg'my resignation date as Head Foo1baU Coach at West
Virginia University effective 12:00 am. December 19,2007.

Rich Rodriguez

cc; Joyce Bucklew

EXHIBIT

Drew Capuder
Highlight
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